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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


WILLIAM C. STUBBS, 


Petitioner 


V. Civil 1972-598 

ERNEST L. HONTANYE, Superintendent, 

Attica Correctional Facility, 

Respondent 


APPEARANCES: MARK A. HULNICK, ESQ., Buffalo, 

New York, for Petitioner. 

LOUIS J. LEFKOWITZ, ESQ.,* Attorney General 
of the State of New York (DOUGLAS S. 

CREAM, ESQ., of Counsel), Buffalo, New 
York, for Respondent. 


The petitioner was convicted in 1966 in Monroe 
County Court of assault and possession of a firearm. He 
was sentenced as a second felony offender to consecutive 
terms of 19 to 20 years on the assault charge and 
13 to 14 years on the weapons possession charge. He 
is currently incarcerated in the Attica Correctional 


Facility 




At the time of his sentencing, the petitioner 
himself raised the issues which he asks this court to 
review. In light of the summary affirmances of the 
conviction, it is difficult to ascertain whether the 
state court considered these questions. However, in the 
court's view, requiring exhaustion would be futile be¬ 
cause the contentions made are without merit. 

Petitioner's first point relates to a charge 
to the jury of former New York Penal Law Section 1899. 

That section imposes a statutory presumption of possession 
of a weapon against all of the occupants of a motor 
vehicle in which a weapon is found. Petitioner contends 
that his co-defendant's plea of guilty to the weapons 
possession charge made the use of the presumption a 
violation of his right to due process. 

The weapon itself was found in the glove com¬ 
partment of an automobile in \»hich the petitioner was a 
passenger. It was the only weapon found. The co¬ 
defendant, Shirley Miller, was the driver. Both were 
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apprehended together shortly after the assault incident 
took place, for which the petitioner alone was charged , 

and convicted. The assault was with a firearm. Before J, 

trial, both defendants pleaded guilty to the weapons 
possession chaurge, but the petitioner withdrew his plea. 

Petitioner argues that the plea of guilty to 
the possession charge by his co-defendant constitutes j 

actual possession on the part of his co-defendant. 

Therefore, the exception under the statute when one 

1 

occupant has actual possession [former New York Penal 

Law Section 1899(3)(a)] must be applied to him. No 

authority for this contention, that a guilty plea can 

be equated with actual possession, was presented. If 

the presumption is valid in a joint trial, to apply it 

after a plea seems to me equally valid. 

From a constitutional standpoint, 

... If a statutory inference sub¬ 
mitted to the jury as sufficient to 
support conviction satisfies the 
reasonable-doubt standard (that is, 
the evidence necessary to invoke the 
inference is sufficient for a 
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rational juror to find the inferred 
fact beyond a reasonaQsle doubt) as 
well as the more-likely-than-not 
standard, then it clearly accords 
with due process. 

Barnes v. United States . 412 U.S. 837, 843 (1973). 

In the instant case, there was sufficient 
evidence before the jury for them to conclude beyond a 
reason2d3le doubt that the weapon was found in the glove 
compartment. This, coupled with the evidence of the 
petitioner’s involvement in a shooting minutes before, 
was sufficient for a finding of power to exercise 
dominion and control over the weapon by the petitioner. 
See Craven v. United States , 478 F.2d 1329 {6th Cir. 
1973), cert , denied. 414 U.S. 866 (1973). 

The petitioner emphasizes that in the court's 
charge itself there was a clear implication that no 
passengers were involved. (Transcript at p. 350.) On 
the trial of the indictment, this was in fact the case 
but in any event, petitioner's counsel raised nocbjection 
to the charge. 

For an instruction to be constitutionally de¬ 
fective, it must not be- merely erroneous, or even 







5 


condemned, but violative of a defendant's fourteenth 
amendment rights. Cupp v. Nauqhton . 414 U.S, 141, 146 
(1973). In viewing the charge as a whole in this case, 
the instruction falls far below the constitutional 
threshold. 

The petitioner's second point is that the 
prosecution concealed evidence vital to the defense in 
derogation of the petitioner's due process rights under 
Brady v. Maryland . 373 U.S. 83 (1963). The evidence 
allegedly concealed is Shirley Miller's plea of guilty 
to the weapons possession charge. The fact of the plea, 
however, was not within the exclusive knowledge of the 
prosecution. It was known to the defense and their 
failure to bring it out at the trial can clearly be 
justified as a valid defense tactic. Therefore, I find 
no merit to the second contention. 

The petition is in all respects denied. 

Certificate of probable cause is denied. 

Permission to appeal in forma pauperis is also 


denied, with the qualification that the petitioner may 
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file with the Clerk of the United States District Court, 
United States Court House, Buffalo, New York, a notice 
of appeal, without the payment of filing fees. 

This denial does not prevent the petitioner 
from applying directly to the Court of Appeals for the 
Second Circuit, United States Court House, Foley Square, 
New York City, for a certificate of probable cause and 
for permission to prosecute an appeal in forma pauperis. 

So ordered. 



DATED: May 29, 1975 










